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§23.106 How does this subpart inter-
act with State and Federal laws?

(a) The regulations in this subpart
provide minimum Federal standards to
ensure compliance with ICWA.

(b) Under section 1921 of ICWA, where
applicable State or other Federal law
provides a higher standard of protec-
tion to the rights of the parent or In-
dian custodian than the protection ac-
corded under the Act, ICWA requires
the State or Federal court to apply the
higher State or Federal standard.

PRETRIAL REQUIREMENTS

§23.107 How should a State court de-
termine if there is reason to know
the child is an Indian child?

(a) State courts must ask each par-
ticipant in an emergency or voluntary
or involuntary child-custody pro-
ceeding whether the participant knows
or has reason to know that the child is
an Indian child. The inquiry is made at
the commencement of the proceeding
and all responses should be on the
record. State courts must instruct the
parties to inform the court if they sub-
sequently receive information that pro-
vides reason to know the child is an In-
dian child.

(b) If there is reason to know the
child is an Indian child, but the court
does not have sufficient evidence to de-
termine that the child is or is not an
“Indian child,” the court must:

(1) Confirm, by way of a report, dec-
laration, or testimony included in the
record that the agency or other party
used due diligence to identify and work
with all of the Tribes of which there is
reason to know the child may be a
member (or eligible for membership),
to verify whether the child is in fact a
member (or a biological parent is a
member and the child is eligible for
membership); and

(2) Treat the child as an Indian child,
unless and until it is determined on the
record that the child does not meet the
definition of an ‘“‘Indian child” in this
part.

(c) A court, upon conducting the in-
quiry required in paragraph (a) of this
section, has reason to know that a
child involved in an emergency or
child-custody proceeding is an Indian
child if:

§23.108

(1) Any participant in the proceeding,
officer of the court involved in the pro-
ceeding, Indian Tribe, Indian organiza-
tion, or agency informs the court that
the child is an Indian child;

(2) Any participant in the proceeding,
officer of the court involved in the pro-
ceeding, Indian Tribe, Indian organiza-
tion, or agency informs the court that
it has discovered information indi-
cating that the child is an Indian child;

(3) The child who is the subject of the
proceeding gives the court reason to
know he or she is an Indian child;

(4) The court is informed that the
domicile or residence of the child, the
child’s parent, or the child’s Indian
custodian is on a reservation or in an
Alaska Native village;

(6) The court is informed that the
child is or has been a ward of a Tribal
court; or

(6) The court is informed that either
parent or the child possesses an identi-
fication card indicating membership in
an Indian Tribe.

(d) In seeking verification of the
child’s status in a voluntary pro-
ceeding where a consenting parent evi-
dences, by written request or state-
ment in the record, a desire for ano-
nymity, the court must keep relevant
documents pertaining to the inquiry
required under this section confidential
and under seal. A request for anonym-
ity does not relieve the court, agency,
or other party from any duty of com-
pliance with ICWA, including the obli-
gation to verify whether the child is an
“Indian child.” A Tribe receiving infor-
mation related to this inquiry must
keep documents and information con-
fidential.

§23.108 Who makes the determination
as to whether a child is a member,
whether a child is eligible for mem-
bership, or whether a biological
parent is a member of a Tribe?

(a) The Indian Tribe of which it is be-
lieved the child is a member (or eligi-
ble for membership and of which the bi-
ological parent is a member) deter-
mines whether the child is a member of
the Tribe, or whether the child is eligi-
ble for membership in the Tribe and a
biological parent of the child is a mem-
ber of the Tribe, except as otherwise
provided by Federal or Tribal law.

131



		Superintendent of Documents
	2020-01-14T23:22:14-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




